The Section for the Single Market, Production and Consumption, which was responsible for preparing the Committee's work on the subject, adopted its opinion on 25 June 2003. The rapporteur was Mr Pegado Liz.
At its 401st Plenary Session of 16 and 17 July 2003 (meeting of 17 July), the European Economic and Social Committee adopted the following opinion by 91 votes to one with one abstention.
SUMMARY
While recognising that a Commission initiative to review the directive on consumer credit is appropriate -and, indeed, overdue -and while agreeing that it is necessary, given the changes which have occurred in the fields it sets out to regulate and in the objectives set, the European Economic and Social Committee cannot support adoption of the proposal as it stands: it must firstly be radically amended, principally on account of the need to:
-ensure it is compatible with the provisions of other Community legislative instruments dealing with related matters;
-carry out a detailed simulation of the impact of every aspect of the proposed measures, especially regarding progress in completing the single market in financial services and boosting consumer confidence;
-fine-tune several of the suggested provisions in the light of the principles of proportionality and necessity, ensuring that opting for total harmonisation does not lead to a potential fall in the level of consumer protection, presently guarded against by retaining a minimum clause.
The most important aspects which, in the EESC's view, need to be adjusted to meet the proposal's aims, concern:
-the legal basis on which the directive is to be adopted;
-its scope, with regard both to what is included and what is excluded;
-the way in which the total harmonisation method is used without guaranteeing maintenance of a high level of consumer protection;
-the failure to take account of over-indebtedness, assuming that matters can be resolved with an inappropriate and at times disproportionate list of information obligations, leaving aside others which are effectively essential; C 234/2 EN 30.9.2003 Official Journal of the European Union -the need to flesh out the structure, functioning and guarantees concerning the use of centralised databases;
as well as a series of technical legal issues which are examined (albeit non-exhaustively) in the relevant points below.
1. Introduction: purpose of the directive 1.1.4. These shortcomings, together with others in the Community arrangements for consumer credit, have been considered as giving grounds for concern by the Member States and civil society, because they: a) result in glaring differences in the level of consumer protection, and undermine consumer confidence in the single market in financial services; b) distort competition and destabilise the European credit market; c) are an obstacle to the smooth operation of the internal market in financial services .
1.2.
The EESC therefore agrees with the proposal's primary aim of 'paving the way for a more transparent market, a more effective market and to offer such a degree of protection that the free movement of offers of credit can occur under the best possible conditions both for those who offer credit and those who require it'. h) a ban on the use of securities (bills of exchange, promissory notes or pre-dated cheques) to underpin the credit (Article 18); i) a duty to provide advice to consumers on the different types of credit available (Article 6(3)); j) a right of withdrawal within fourteen days, from the day on which a copy of the credit agreement is transmitted to the consumer (Article 11); k) compulsory existence of, and access to, a central database in all the Member States recording payment defaults, and the subsequent obligation upon credit institutions to consult the database before granting credit (Article 8);
l) liability on the part of the creditor for non-supply, partial supply or failure to supply in conformity with the relevant contract, whenever the supplier of goods is also a credit intermediary (Article 19); m) the establishment of a list of unfair terms specific to consumer credit agreements (Article 15), as previously recommended by the EESC ( 1 ).
General comments
2.1. The Committee agrees with the innovations to the consumer credit system in the areas listed above, which represent:
progress in comparison with the arrangements under Directive 87/102/EEC, even following the amendments made by Directives 90/88/EEC and 98/7/EC; 2.1.2. a significant improvement in the way instruments and means of conveying information to creditors, borrowers and guarantors are defined; special care taken in identifying and incorporating the different types of credit now available to consumers, although these could be improved; 2.1.4.
great accuracy with which key concepts such as 'total lending rate', 'borrowing rate' and 'sums levied by the creditor' have been defined, although the large number of concepts may confuse consumers and be detrimental to transparency of information; 2.1.5.
efforts made to establish a method for calculating the APR making it effectively transparent and comparable between all the Member States; 2.1.6. a curb on exclusions from the established scheme;
2.1.7. clearer establishment of a duty on the part of the creditor to provide information for the consumer and guarantor; 2.1.8. a decision to completely ban the use of bills of exchange, promissory notes or cheques as a form of surety in credit agreements.
2.2.
However, the Committee regrets that the Commission has failed to take the opportunity to go further in achieving its objective and implementing its own guidelines, in areas which it considers to be equally vital, such as:
more detailed definition of the nature and operating methods of the databases for payment defaults, establishing uniform rules guaranteeing consumers' rights -right of consultation, right of correction, clear and unequivocal individual authorisation, limitations on the scope for the use of data, etc.;
an explicit obligation for all forms of commercial communication regarding consumer credit to indicate the APR and other essential features defining the type of credit granted; 2.2.3.
an attempt to classify some consumer credit agreements, harmonising all the different arrangements for granting credit, and covering certain methods such as the direct debit system, combining consumer credit with authorisation for standing orders; 2.2.4.
determining EU-level criteria for defining maximum interest rates and what constitutes usury, using identical variables but not necessarily the same absolute amounts. This is an important question which merits further examination, for the reasons set out below.
2.2.4.1.
Usury means an interest rate which is abnormally higher than the legally established rate, or is incompatible with the principles of honesty and fairness in commercial affairs or of public policy and good practice, or which is imposed by exploiting the difficult situation of the person requesting the loan.
2.2.4.2.
As a constituent part of the legal structures governing the organisation of the market economy, regulation of usury is considered to be a matter of public policy by the Member States. It also forms an integral part of the general Community interest. Ultimately, creditors must comply with the current law of usury of the country where the consumer resides, particularly in the case of cross-border contracts. In view of the public policy nature of rules governing usury, conflicts between the law of the various Member States could arise.
2.2.4.3.
Opponents of moves to harmonise the rules governing usury argue that compliance with the duty of information on the part of creditors, particularly regarding information on the rate of interest actually applied, is adequate since it puts consumers in a position to make a choice. In practice, however, usury occurs in cases where consumers do not enjoy freedom of choice. It is also argued that regulating usury may constitute a market restriction, depriving those consumers who most require it of credit. Nevertheless, consumers in difficulty must be protected from dishonest creditors.
2.2.4.4.
Moreover, the gap between different interest rates has tended to narrow with the introduction of the single currency, facilitating harmonisation of legislation in this area.
2.2.4.5.
The EESC therefore believes that this aspect of the market should be regulated through action at Community level, in order to prevent distortions and restrictions affecting competition. It considers that setting interest rates ceilings for the various types of consumer credit may be the most effective means of achieving this.
2.2.5.
Lastly, the EESC recalls the need for special conditions to be provided for disabled consumers in an integrated fashion.
2.3.
The EESC would take this opportunity to alert the Commission to the need to introduce robust consumer protection measures in the area of mortgage credit for the purchase of private housing for long-term residence, which accounts for more than 70 % of the volume of consumer credit.
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In addition, the EESC must voice its disagreement with the form in which certain solutions are presented and situations are envisaged, as these do not match the original objective.
This applies in the following cases.
2.4.1.
Firstly, the legal basis for the adoption of the proposal (Treaty Article 95). The proposal, by its nature, is not exclusively concerned with the completion of the single market, and the basis should rather be the current Article 153 of the Treaty which, while including measures for the completion of the internal market, extends to the protection of consumers' economic interests.
2.4.2.
Also the way in which complete -meaning full and binding -harmonisation is to be achieved, without use of a regulation and without ensuring the highest possible level of protection for consumers, leaving the Member States the option of whether or not to take implementing measures in key areas such as: thereby creating the conditions for real disparities between national legal systems, which could lead to market distortions and varying levels of consumer protection.
2.4.3.
Moreover, the general thinking behind the proposal is that 'consumer protection' is the same thing as 'consumer information', in contrast with the EESC's consistent view that while consumer information is essential, it must be accompanied by active forms of protection and defence for consumers. This means that unless such measures are explicitly included, proper consumer protection can only be achieved by retaining minimum clauses, possibly in relation to certain as yet unspecified aspects of the directive.
2.4.4.
More robust advice measures are needed, providing proper means for less literate or financially-astute consumers.
2.4.5.
There is also insufficient mention of over-indebtedness ( 1 ), as if it was entirely unconnected with consumer credit and could be resolved purely by fulfilling the information requirements imposed by the proposal. However, it is known that the Commission's persistent unwillingness to press forward with proposals for legislative harmonisation in this field is aggravating disparities between national systems, and this hampers effective completion of the internal market. Such disparities will become all the more obvious with the accession of new Member States, where the phenomenon is on the rise.
2.4.6.
The continued possibility of imposing an early repayment indemnity is similarly unacceptable, with no precise definition of the terms under which such an indemnity may be determined, and the Member States left to specify what constitutes a 'fair and objective [indemnity] calculated on the basis of actuarial principles' (Article 16). As well as widely differing treatment of consumers, this may even result in a distorted credit market between different countries.
2.4.7.
The EESC cannot accept the definition in general of parameters which, since total harmonisation is involved, cannot be exceeded by the Member States, and which set levels of consumer protection lower than those already practised by certain Member States -as, for example, with the obligation to return the sum with interest in the event of exercise of the right of withdrawal, or with the lifting of the obligation to mention the APR in advertising material.
2.4.8.
Furthermore, the proposal contains some provisions aiming at making credit intermediaries liable in certain situations: it does so, however, in a haphazard and unsystematic manner.
2.4.8.1.
The EESC considers that regulation of credit intermediaries is a priority, and should be accomplished in the same way as has been done for insurance intermediaries ( 2 ).
( 1 ) The subject of the EESC opinions referred to in footnote 2. There are a number of reasons for this position. The first is the fact that intermediaries occupy an important place in the consumption process, since they mediate relations between the creditor and the consumer. Another is that the way credit intermediaries are regulated varies widely between the Member States' legal systems.
Moreover, there is no consensus in the case-law of Europe's national courts regarding the liability of intermediaries, particularly in the area of electronic commerce and distance sales.
2.4.9.
Turning to the scope of the directive, the removal of the minimum threshold below which credit would not be subject to the proposed rules is unacceptable, since this could act as a deterrent to granting consumer micro-credit for essential goods or services. The directive's requirements are out of proportion to the interests involved.
2.4.9.1.
The Committee therefore suggests that the principle set out in Article 1(2) of the previous directive be reinstated, establishing EUR 500 as the limit below which the directive would not apply.
2.4.10.
If the contractual arrangements governing some types of consumer credit, such as leasing contracts, are to be retained in the directive, they require a provision enabling certain effects flowing from the proposed regime to be adjusted in line with their specific legal nature. This concerns areas such as the right of withdrawal, calculation of the APR, the amortisation table, early repayment or repossession in the event of non-compliance with the contract.
2.5.
Lastly, there are solid grounds for believing that some of the proposal's provisions, or at least possible interpretations of them, may be incompatible with the provisions of other directives, particularly those concerning data protection, distance selling, electronic commerce, distance marketing of financial services and unfair terms. This aspect requires detailed and specialist legal analysis.
Specific comments

Definitions
D e f i n i t i o n o f c r e d i t i n t e r m e d i a r y ( A r t i c l e 2 ( d ) )
The definition of a credit intermediary under this article should be worded as follows:
'"credit intermediary" means a natural or legal person who, for a fee, habitually acts as an intermediary by presenting or offering credit agreements, undertaking other preparatory work for such agreements, or concluding such agreements'.
3.1.2. D e f i n i t i o n o f s u r e t y a g r e e m e n t ( A r t i c l e 2 ( e ) ) It should be made clear that the surety agreement may be incorporated into the credit agreement itself. This is not at present clear.
D e f i n i t i o n o f d r a w d o w n ( A r t i c l e 2 ( m ) )
The concept of drawdown should apply to the moment at which the amount of credit is actually drawn down, not the moment the credit is made available to the consumer.
Scope (agreements excluded)
3.2.1.
Delete the expression 'in a single payment' from Article 2(2)(c).
3.2.2.
Article 3(2)(d) should be deleted, or should state explicitly that the conditions set out under (i), (ii) and (iii) are cumulative.
Information prior to the agreement
A d v e r t i s i n g ( A r t i c l e 4 )
This should include an obligation to indicate the APR and total lending rate in all forms of commercial communication regarding consumer credit.
B a n o n n e g o t i a t i o n o f c r e d i t a g r e em e n t s o u t s i d e b u s i n e s s p r e m i s e s ( A r t i c l e 5 )
This should specify that the prohibition refers exclusively to unsolicited offers.
P r i o r i n f o r m a t i o n ( A r t i c l e 6 )
3.3.3.1. The exception contained in Article 6(4) should be deleted. At the very least, the ambiguous expression 'in an ancillary capacity' should be clarified. In Article 6(1) and (2), replace 'se necessário' with 'se for caso disso' (applies to the Portuguese version, not to the English version).
3.3.3.3.
In the second paragraph of Article 6(2), replace the expression 'its advantages, and any drawbacks' with 'and its important and characteristic aspects'.
3.3.3.4.
In Article 6(3), replace 'eventualmente' with 'se for casso disso' (applies to the Portuguese version, not to the English version).
3.3.3.5.
The words 'advantages and disadvantages associated with the product' should be replaced with 'relevant aspects and characteristics of the product' (Article 6(3)).
Consultation of the central database (Article 8)
3.4.1.
The directive must clearly set out the consequences of failure to consult or take account of the data contained in the database, in terms of the creditor's liability ( 1 ), in order to guarantee that the consultation is effectively compulsory.
3.4.2.
The existence of micro-credit should also be acknowledged by defining a minimum threshold for compulsory consultation of the database as an alternative in the event that the minimum threshold recommended in point 2.4.9.1 above is not accepted.
3.4.3.
The obligation to inform the consumer of the result of any consultation should be accompanied by the right of correction by the consumer, with appropriate sanctions in the event of non-compliance.
3.4.4.
Immediate and automatic destruction of the data received may hamper the definition of customer profiles and make it impossible to suggest the most appropriate products. 3.4.4.1. The EESC suggests that this provision be brought into line with the revised Basle Agreement, setting down a time-limit for keeping data, except where the consumer expresses a wish for data to be destroyed immediately.
Responsible lending (Article 9)
3.5.1.
The expression 'parte-se do princípio de' is not legally precise and should be replaced with 'presume-se', reversing the burden of proof (applies to the Portuguese version, not to the English version).
3.5.2.
The following sentence should be added:
'It is also assumed that both the consumer and the guarantor have accurately portrayed their financial situation'.
Information that must be included in credit and surety agreements (Article 10)
3.6.1. Compulsory supply of a copy of the contract to the consumer should be established as a condition for the contract's validity.
Right of withdrawal (Article 11)
3.7.1.
In Article 11(1), the expression 'transmitted to the consumer' should be replaced with 'received by the consumer'.
The period should only be counted from the confirmed date of receipt.
3.7.2.
The wording of Article 11(3) must be clarified, particularly regarding the possibility of returning the goods: this only seems to make sense in terms of credit linked to the sale of goods.
3.7.2.1.
The rule under which the purchase contract must not be subject to the effects of withdrawal from the credit agreement is accepted in principle, but there must be safeguards against fraud by bogus consumers.
3.7.2.2.
The decision to retain ownership of the goods being financed until the withdrawal period has elapsed, regardless of the transfer of physical possession to the consumer, is prejudicial to the rule of transfer of ownership because of the bilateral nature of the contract and is not in keeping with the principle of subsidiarity which governs this matter. It would be preferable to make exercise of the right of withdrawal from the credit agreement subject to proof of prior payment of the object in question or of effective reimbursement of the credit if it was provided directly to the purchaser-consumer of the object.
Early repayment (Article 16)
3.8.1.
Under the proposal, consumers may still be required to pay an indemnity, which is not defined with the necessary clarity and objectivity.
3.8.1.1.
The Committee's preferred solution is to remove the possibility of demanding any indemnity whatsoever.
3.8.1.2.
If this does not occur, it must be stipulated that the possibility of demanding an indemnity for early repayment be stated in advance in the credit contract, and must relate exclusively to the cost of setting up and management credit, spread over all the repayments, the risks on the lender's refinancing rate and the risk of having to reinvest capital at a lower rate, in addition to stipulating only low penalties where a new credit is drawn up for the purposes of repaying a previous credit.
Joint and several liability (Article 19)
3.9.1.
The provisions of the article should be supplemented with those of the current Article 11(2) of Directive 87/102/ EEC ( 1 ).
3.9.2.
In Article 19(2), replace 'compensar' with 'indemnizar' (applies to the Portuguese version, not to the English version).
( 1 ) '2 The consumer shall have the right to pursue remedies against the grantor of credit where: a) in order to buy goods or obtain services the consumer enters into a credit agreement with a person other than the supplier of them; and b) the grantor of the credit and the supplier of the goods or services have a pre-existing agreement whereunder credit is made available exclusively by that grantor of credit to customers of that supplier for the acquisition of goods or services from that supplier; and c) the consumer referred to in subparagraph (a) obtains his credit pursuant to that pre-existing agreement; and d) the goods or services covered by the credit agreement are not supplied, or are supplied only in part, or are not in conformity with the contract for supply of them; e) the consumer has pursued his remedies against the supplier but has failed to obtain the satisfaction to which he is entitled'.
Performance of a surety agreement (Article 23)
3.10.1. It is necessary to make it clearer that the expression 'take action' means to request a court order. The deadline should also be reduced to 30 days.
3.10.2.
Neither are there grounds in the third paragraph for limiting the amount guaranteed to the outstanding balance and arrears: it should be possible for the surety to cover any amount which the consumer may have to face as a consequence of failure to comply with the contract (e.g. costs of enforcing an order).
Total harmonisation (Article 30)
3.11.1.
The issue of total harmonisation and the conditions under which the EESC could agree to this approach were addressed in the general comments above.
3.11.2.
The Committee would simply point out that, in accordance with point 3.13 below regarding Article 33, Article 30(1)(b) should be deleted.
Penalties (Article 31)
3.12.1.
The question of penalties was discussed in the general comments above.
3.12.2.
However, the following:
'These penalties must be effective, proportionate and constitute a deterrent. They may provide for the loss of interest and charges ...'
should be replaced with the following:
'These penalties must be effective, proportionate and constitute a deterrent, and they must provide for the loss of interest and charges ...'. The proposal for a directive comes in response to a series of expectations and needs relating to consumer protection, including an extension of the scope to cover surety agreements, the supply of new forms of credit, together with clarification of key concepts in credit, which it is believed can help boost consumer confidence in the single financial services market.
4.2.
The EESC regrets, however, that the revision was not preceded by a simulation to gauge its impact in market terms (volume of transactions, amounts and types of credit, etc.), on both the demand and supply sides.
4.3.
Neither does the EESC agree that the proposal, like Directive 87/102/EEC, should view the completion of the single market as its main concern, envisaging consumer protection only insofar as it can foster free movement of credit supply, and not taking it as an end in itself but merely a means of developing the internal market.
4.3.1.
The EESC therefore suggests that Treaty Article 153 be taken as the legal basis for the proposal.
4.4.
At the same time, a number of individual measures are welcomed. They concern over-indebtedness, particularly the principle of responsible lending, the duty to provide advice, regulation of the right of withdrawal, the duty to provide an amortisation table, and regulation of out-of-court recovery procedures.
4.5.
An opportunity has, however, been missed to go further: practical measures could have been introduced to handle declared cases of over-indebtedness.
4.6.
The proposal continues to leave a large area of credit unregulated; it lays down no rules on usury, leaves types of contract undefined, and credit intermediaries remain free of liability.
4.7.
Certain aspects even represent a step back from the previous arrangements, particularly the lifting of the obligation to state the APR in advertising, which prevents consumers from comparing credit costs before beginning negotiations. Moreover, many aspects of the proposed arrangements as a whole offer less protection than current practice in some Member States.
4.8.
It is unacceptable that the information obligations imposed upon credit providers should relieve them of liability towards consumers: the duty of information does not represent the full extent of consumer protection.
4.9.
The EESC recommends that implementation in the single market of the arrangements contained in the draft directive be backed by a commitment to training, specially geared to credit intermediaries in general and traders in particular. However, it should also relate to consumers, especially those with a lower level of awareness; here, personalised advice and education from the earliest school years are crucial to understanding the mechanisms and consequences of using consumer credit, especially in terms of prudent management of household budgets.
4.10.
It also recommends that the impact study outlined in point 4.2 above be extended to the accession countries. It suggests that the study, to be carried by the Commission and submitted to the EESC and the European Parliament, comprise the following aspects:
-the economic impact of the proposed arrangements on the banking sector, trade and industry;
-the impact on consumers, especially from disadvantaged groups;
-an examination of the impact of the proposal on the possible development of cross-border trade.
4.11. The decision to seek full harmonisation only merits support if it entails effective alignment with the highest possible level of consumer protection and does not lead to a real reduction in consumer safeguards; in other words, in contrast to the present proposal.
4.12.
The EESC also suggests that the minimum clause be retained, accompanied by a precise definition of the areas where the Member States can provide more effective protection of consumers in credit agreements.
4.13.
In brief, it is recommended that the Council and the Member States do not accept the proposal for a directive as it currently stands. The Commission must firstly respond adequately to the suggested solutions, and especially in the light of the EESC's comments, ensure that the provisions 
